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I. INTRODUCTION
Because of the West's arid climate and booming population, water
conservation has become an increasingly important issue to the western states. Even in those states where water resources appear to be
relatively abundant, such as the Northwest, regulatory and societal det This article also appeared in the conference materials for the American Bar Association Section of Environment, Energy, and Resources' 25' Annual Water Law Conference: Changing Values, Changing Conflicts, in San Diego, California, on February 22-23,
2007 as a part of a panel discussion entitled "Promoting Conservation by Law." For
more information on this conference see the conference report this issue of the WATER
LAW REVIEW beginning on page 433.
Craig Bell is executive director of the Western States Water Council ("WSWC"). The
views represented in this paper do not necessarily reflect those of the Western States
Water Council, or any of its member states.
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mands to preserve instream flows for fish, wildlife, recreation, and aesthetics have made providing an adequate water supply a pressing issue.'
This issue is made more pressing by the fact that the governing body of
water law in the West-the prior appropriation doctrine with its principles of "first in time, first in right" and "use it or lose it"-can act as a
disincentive for water conservation. Thus, water users who do implement conservation measures stand to lose or forfeit the amount of water conserved.
At the same time, it is important to understand that conservation is
a tool that can help ensure future water supplies and get us through
temporary shortages, rather than an end in and of itself. Further, because of potential drawbacks-principally third party adverse impacts
to the environment and other uses-water conservation measures must
be evaluated on a site-specific basis. Nevertheless, while every state in
the West noted the need for additional storage in meeting future demands in a report to the Western Water Policy Review Advisory Commission, their report made this significant statement: "States will carefully consider opportunities to 'stretch' existing supplies of water
through water conservation, reuse, and reservoir reoperation prior to
the development of new storage facilities."2
With this in mind, both states and local governments, as well as private individuals and organizations have set about finding ways to conserve water. State efforts have resulted in water statutes to mitigate or
remove the disincentive inherent in the prior appropriation doctrine.
While typically targeted at agriculture, state programs also address municipal conservation. Additionally, the states, as well as private organizations, have provided incentives to conserve water using water banks.
Lastly, local governments and private organizations have taken a grassroots approach, banding together as stakeholders in a watershed to
conserve its water resources. Each strategy is examined below.
H. THE LEGISLATIVE APPROACH TO ENCOURAGING WATER
CONSERVATION
One of the challenges facing western states is how to encourage water conservation within the prior appropriation system, which was designed to provide for the orderly development of the resource, as well
as to discourage speculative endeavors and prohibit waste. Agricultural
conservation is typically seen as the primary source of new water for
other uses because agriculture is by far the largest user and usually
holds the most senior water rights. On the other hand, municipal con1.
STATES'

See D. CRAIG

BELL, W. STATES WATER COUNCIL, WATER IN THE WEST TODAY: A
PERSPECTIVE: REPORT TO THE WESTERN WATER POLICY REvIEw ADvIsoRY

COMMISSION 16 (1997) [hereinafter WATER IN THE WEST TODAY].

2.

Id. at S-2 to S-3.
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servation is widely emphasized in state and local programs, and is often
a prerequisite for state funding.
A. AGRICULTURAL CONSERVATION INCENTIVES
Prior appropriation has been criticized for discouraging agricultural conservation for two reasons. First, conserving water-using less
water for the same purpose-has traditionally been regarded as evidence of waste. Second, appropriative law generally prevents the expansion of the water right by "spreading" the conserved water to additional lands. In an attempt to promote agricultural water conservation,
at least four western states have removed legal disincentives inherent in
the prior• appropriation
doctrine. 6These states include California,
4
5
Washington, Montana, and Oregon.
1. California
Recognizing that potential forfeiture for non-use can discourage
conservation of water, section 1011 of the California Water Code, enacted in 1979, allows water users to retain their rights to all water
"saved" as a result of water conservation efforts. Conserved water can
be "sold, leased, exchanged, or otherwise transferred."7 Section 1011
specifically targets agricultural conservation by recognizing fallowing
and crop rotations as conservation methods." "[L] and conversion from
agricultural use to urban use would typically not qualify as a water conservation effort under Water Code 1011."9
The impact of section 1011 on water consumption and conservation is difficult to quantify.1 ° Most water transfers authorized through
section 1011 "involve conservation efforts that apparently would have
occurred for other reasons. [However,] [s]ection 1011 probably has
served to reduce resistance to water conservation."11 It should also be
noted that not all water saved can be transferred, as there are provisions to protect other water
users, as well as fish and wildlife, from in2
jury and adverse effects.
3.

CAL. WATER CODE § 1011 (West Supp. 2007).

4.

WASH. REv. CODE. ANN. §§ 90.42.005 (West 2004).

5.
6.
7.
8.

MONT. CODE ANN. § 85-2-419 (2005).
OR. REv. STAT. § 537.500(1) (2005).
CAL. WATERCODE § 1011(b).
Id. § 1011(a).

9. Div. OF WATER RIGHTS, STATE WATER RES. CONTROL BD., CAL. ENVrL. PROTECTION
AGENCY, A GUIDE TO WATER TRANSFERS 6-6 (1999) [hereinafter WATER TRANSFER GUIDE],
availableat http://www.waterrights.ca.gov/watertransferguide.pdf.

10.

See Andrew H. Sawyer, Improving Efficiency Incrementally: The Governor's Commis-

sion Attacks Waste and UnreasonableUse, 36 McGEORGE L. REv. 209, 241 (2005).

11. Id.
12. Id. at 240-41 (citing In re Licenses 1050, 2814, 3109, 3110, 9794, and 9989, Order No. WR 99-012 (Cal. State Water Res. Control Bd. Dec. 28, 1999), available at
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2. Washington
Washington also provides an incentive for water users to conserve
through the "trust water rights" program ("trust program") established
in 1992."' The state may acquire "net saved water" for various uses
through negotiation where a state or federal agency provides public
funding for water conservation projects.' 4 The trust program is administered through the Department of Ecology ("Ecology") 15 Ecology has
been particularly active in the Yakima River Basin, frequently in concert with the United States Bureau of Reclamation. Through the
Yakima Enhancement Project, the Washington State Legislature and
United States Congress authorized federal, state, and local cost-sharing
for conservation projects. 6 Where state funding is provided, however,
a portion of net water savings, typically proportionate to the percentage of state funds invested in the project, is acquired by contract for
the trust program.' 7 Negotiations between the state and the water right
holder determine the exact amount of conserved water that will become a trust water right.'8 Allocations are accomplished though transfer, lease, or other agreement.' 9 Under the trust program, rights retain
the original priority date, unless the water right is split between the
the state, in which case the trust water right is infeoriginal user and
20
rior in priority.

Ecology considers Washington's trust water rights program success2

ful. ' State and federal funding of conservation projects has been key,

along with the fact that the water saver may be permitted to retain and
use some of the saved water.2 2 Further, conserved water that is not

http://www.waterrights.ca.gov/hearings/WaterRightsOrders/WR099.l2.pdf)

(holding

that water conserved pursuant to section 1011 may only be transferred in compliance
with California Water Code section 1725)).
13. WASH. REV. CODE ANN. § 90.42.030 (West 2004); see alsoJanet C. Neuman, Beneficial Use, Waste, and Forfeiture: The Inefficient Search for Efficiency in Western Water Use, 28
ENvrL. L. 919, 957 (1998).
14. WASH. REV. CODE. ANN.
15. Id. § 90.42.040(1).
16. See id. § 43.21A.470.

§ 90.42.030.

17. Id. § 90.42.030(2); HEDIA ADELSMAN, WATER REs. PROGRAM, DEP'T OF ECOLOGY,
PUBL'N No. 03-11-005, WASHINGTON WATER AcQUISMON PROGRAM: FINDING WATER TO

32 (Curt Hart ed., 2003) available at http://www.ecy.wa.gov/pubs/
0311005.pdf.
18. WASH. REv. CODE ANN. § 90.42.030(2)-(3); ADELSMAN, supra note 17, at 32; see
also E-mail from Ken Slattery, Program Manager, Dep't of Ecology, Water Res. Program, to Elizabeth A. Crane, Law Clerk, WSWC (June 23, 2006, 09:31:10 PST) [hereinafter Slattery E-mail] (on file with author).
WASH. REv. CODE. ANN. § 90.42.030(2).
19.
RESTORE STREAMS

20.

ADELSMAN, supra note 17, at 50.

21.

Slattery E-mail, supranote 18.

22.

Id.
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managed through the trust program may be considered waste, subject
to relinquishment."3
3. Montana
Another state that allows water right holders to maintain their right
to "salvaged" water is Montana.2 4 Typically, Montana does not allow
water users on their own initiative to spread salvaged water to additional land.2' However, if a user applies to do so through a change-ofuse permit, it may put the conserved water to beneficial use on other
lands provided the user can demonstrate that the proposed method
will salvage at least the amount of water asserted, that all other change
application criteria are met-including beneficial use and injury requirements, and that water quality will not be adversely affected.26
While Montana's salvage statute provides the opportunity to better
use limited water resources, determining whether the conservation
measures implemented actually save water can be difficult and complex. These difficulties have limited the success of Montana's program. The Department of Natural Resources and Conservation has
noted that permitting an applicant to enlarge their irrigated acreage
based on the water saved when switching from flood irrigation to a
sprinkler system may diminish return flows, thereby injuring junior
appropriators or other third parties. 27
4. Oregon
Oregon also has a state policy of aggressively promoting conservation and its Allocation of Conserved Water Program ("Program") reflects this ethic. 28 Since 1987, under Oregon law a water user who has
either conserved water within the last five years or who plans on conserving water may apply to use the water on additional land, sell or
lease the water, or dedicate it to instream flows. 29 The original water
right holder has the option of fixing the new priority date as either the
same or one minute after the priority of the original water right.30
However, the water user must allocate at least twenty-five percent of the
23.
SeeWASHREV. CODEANN. § 90.14.160.
24. MONT. CODEANN. § 85-2-419 (2005).
25. Id. §§ 85-2-410, -419.
26. Id. §§ 85-2-402(1), -402(2),- 419.
27. CLARK FORCE RIVER BASIN TASK FORCE, CLARK FORK RIVER BASIN WATER
MANAGEMENT PLAN ch. 9, at 1 (2004), available at http://dnrc.mt.gov/wrd/water

mgmt/clarkforkbasin taskforce/pdfs/chapter 9.pdf.
28. See generally OR. REV. STAT. §§ 537.455-.500 (2005).

29.

WATER RES. DEP'T, STATE OF OR., APPLYING FOR THE ALLOCATION OF CONSERVED

WATER PROGRAM 1 (2006), available at http://wwwl.wrd.state.or.us/pdfs/conserved.
pf [hereinafter APPLYING FOR ALLOCATION].

30.

OR. REv. STAT. § 537.485(1).
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water conserved to the State, either for instream dedication or for future appropriation. 3' Additionally, agencies and other State political
subdivisions have authority to purchase rights to conserved water.32
Previously, the burden of proof was on the water-saver to demonstrate
that water saved would otherwise have been irrecoverably lost; however,
subsequent changes eliminated this obstacle.33
Until recently, Oregon's Program had not met with success.3 The
Legislative Assembly initiated the Program in 1988; however, by 2000,
the Water Resources Department had received only ten applications..
At least part of the reason there were not more applicants was the expense of installing conservation measures that would comply with the
Program's demands. 36 Despite the expense, however, there appears to
be increasing interest in the Program.37 In 2005, the Oregon Water
Resources reported that thirty new applications had been received
since 2000, partially attributable to increased support for stream flow
restoration.3
B.

MUNICIPAL WATER CONSERVATION INCENTIVES

In addition to encouraging efficient irrigation practices, statutory
incentives have targeted municipal water use, encouraging cities to
better manage their water resources and ensure sustainable supplies.39
Both state and local action encourage municipal conservation using
educational
programs,
planning mandates, funding incentives, 40 and
statuory
"41
statutory requirements.
While state and local incentives have largely
been successful,42 there are drawbacks to municipal conservation that
need to be considered. Possible problems range from "higher waste

31.
Id. § 537.470(3).
32. Id. § 537.495.
33.
See H.B. 2155, 67th Leg. Assem., Reg. Sess. (Or. 1993) (changing the definition
of "conservation" from meaning "the reduction of the amount of water consumed or
irretrievably" to "the reduction of the amount of water diverted to satisfy" an existing
beneficial use).
34. Or. Water Res. Dep't, Allocation of Conserved Water, http://www.wrd.state.or.
us /OWRD/mgmt conserved water.shtml (last visited Apr. 18, 2007).
35. Id.
36. See id.
37.
Id.
38.
Id; see also APPLYING FOR ALLOCATION, supra note 29, at 1 (noting that changes to
the Program have removed legal obstacles to conservation).
39. See e.g., NEv. DIV. OF WATER PLANNING, NEVADA STATE WATER PLAN at lA-I to 1A-2
[hereinafter NEVADA WATER PLAN], available at http:/ /water.nv.gov/Water%20planning
/wat-plan/pt3-la.pdf.
40. Id.
41. See WASH. REV. CODE ANN. § 90.03.330 (West 2004).
42. See Peter D. Nichols & Douglas S. Kenney, Watering Growth in Colorado: Swept
Along by the Current or Choosing a Better Line?, 6 U. DENV. WATER L. REV. 411, 440-47
(2003), for a discussion of the successes of various incentives in Colorado.
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concentrations in the wastewater" to "less water available for reuse,"
reduced return flows, less groundwater recharge, 3 and "hardening" of
demand, thereby reducing a city's cushion during drought periods."
The following three examples from Washington, California, and Arizona illustrate some of the ways states have encouraged municipal conservation.
1. Washington
The 2003 Municipal Water Law changed water management in
Washington.4 5 Among other things, all municipalities were required to
implement "cost effective" conservation measures.4 Washington permits municipalities, in compliance with their water conservation goals,
to change or transfer unperfected water rights, provided the municipality has also established instream flows and a watershed plan, and the
change will not increase consumptive use. 7 To help municipalities set
and achieve their conservation goals, the Department of Health
("DOH") may provide technical assistance. DOH may use the "full
range of compliance mechanisms available to [it]," in order to ensure
municipal compliance.4 ' DOH, along with the Department of Ecology,
also considers whether the municipality has implemented a conservation program when considering development schedules for municipal
water supply ights. 49
2. California
California's Urban Water Management Planning Act ("Act") requires all "urban water suppliers" to prepare an Urban Water Management Plan ("UWMP")." ° Urban water suppliers must describe any
conservation measures planned or implemented, including efficiency
and demand management measures. 51 State grants and loans for various programs, as well as drought assistance, are contingent on compli43. NEVADA WATER PLAN, supra note 39, at 1A-I.
44. Nichols & Kenny, supra note 42, at 441 (noting that Denver Water "only realized eighteen percent annual savings from drought restrictions in 2002" resulting from
a previous emphasis on water conservation).
45. See WASH. REV. CODE ANN. § 70.119A.180.
46. Id. § 70.119A.180(4)(A).
47. See H.B. 1338, 58th Leg., 1st Spec. Sess., at 13 11.5-37, 14 11.1-25 (Wash. 2003)
(2d engrossed 2d substitute Sept. 9, 2003).
48. Id. § 70.119A.180(7).
49.

Id. § 70.119A.180(4)(c)(ii). Water right permits contain a development sched-

ule that outlines when a project may begin, when it must be completed, and when the
water must be fully applied to a beneficial use. WATER RES. PROGRAM, DEP'T OF
ECOLOGY, FREQUENTLY ASKED QUESTIONS ABOUT WATER RIGHTS IN WASHINGTON 3-4

(2006), available at http://www.ecy.wa.gov/pubs/961804swr.pdf.
50.
See CAL. WATER CODE § 10631 (West Supp. 2007).
51.
Id. § 10631(h).
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ance with the Act and submission of a UWMP to the Department of
Water Resources every five years.52 Additionally, UWMPs must comply
with the conservation and information requirements of both the State
Water Resources Control Board ("SWRCB")5 3 or any other requirement
imposed by "state law, regulation, or order."
3. Arizona
Arizona's 1980 Groundwater Management Act set the State on a
course to achieve safe and sustainable aquifer yields through an aggressive water conservation program with specific plans and goals that
require developers to demonstrate that they have an assured an adequate supply of water.54 It also requires water providers to meet gallon
per capita per day ("GPCD") targets in five different Active Management Areas ("AMAs") . At present, the target for interior water use for
new residential development is fifty-seven GPCD for all AMAs, and
outdoor targets ranging from 178 gallons per housing unit per day
("GPHUD") in Phoenix and 118 GPHUD in Tucson, to seventy-five
GPHUD in Prescott. 6 There are also "individual user" requirements
for deliveries to new, large cooling users, turf-related facilities, and
landscaping in public rights of way. 7 In addition, large providers
(those that serve more than 250 acre-feet per year) must limit lost and
unaccounted for water to no more than ten percent, and small providers to not more than fifteen percent. 58 While developers are not specifically subject to these requirements, water use by new developments
can affect the ability of the provider to meet its requirements. Arizona
Department of Water Resources developed water use models for new
residential development, which assume water conservation practices
and devices, and used those models in determining the provider's
GPCD goals.5 9 The Arizona Water Efficient Plumbing Act of 1992 requires installation of fixtures compatible with the Department's inte-

52. Id. §§ 10621(b), 10631.5.
53. Id. § 10653.
54. Ariz. Dep't of Water Res., Assured/Adequate Water, http://www.azwater.gov/
WaterManagement 2005/Content/OAAWS/default.asp. (last visitedJuly 9, 2007).

55. Water Conservation Div., City of Peoria Utils. Dep't, Groundwater Management
Act of 1980, http://www.peoriaaz.com/Utilities/oldfiles/groundwatermgtactf.htm.
(last visited July 9, 2007).
56. OFFICE OF ASSURED & ADEQUATE WATER SUPPLY, ARiz. DEP'T OF WATER RES.,
PUBL'N No. DWR-28-000001, APPLICATION GUIDELINES: ANALYSIS OF ASSURED WATER
SUPPLY (2002)
[hereinafter APPLICATION GUIDELINES],
available at http://
www.azwater.gov/dwr/Cotent/Find by Category/Permits Forms Applications/Files/

AssuredWaterSupply/analysisapp.pdf.
57. Id.
58. Id.
59. Id.
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rior water use models. 60 An alternative conservation program is available in areas where the GPCD has proven infeasible.1
III. WATER BANKING: DEPOSITING CONSERVED WATER FOR
OTHER USES
Water banking is yet another way to promote conservation. Conservation in a water banking program lies in the ability to "deposit,"
rather than forfeit or abandon, temporarily excess water.62 Because the
creation of a water bank necessarily includes removal of the threat of
forfeiture or abandonment, excess water is thereby "conserved" for
alternative uses at a future date.63 Often, the incentive may be primarily financial-a user receives money in exchange for permanently or
temporarily transferring all or a portion of their water right to the water bank.6
An example of a state water bank that encouraged water conservation to provide emergency drought relief is California's Drought Water
Bank. In 1991, 1992, and 1994, California experienced severe drought
conditions. To obtain water for critical needs, the Department of Water Resources ("DWR") contracted with voluntary sellers to use
groundwater instead of surface water, fallow their agricultural land, or
sell rights to water that was being stored in reservoirs.65 Acting as a
broker, DWR then resold most of the water to purchasers who were
prioritized according to need. 66 By all accounts, the California
Drought Water Bank was successful, both for agriculture generally and
the State as a whole.67
Idaho's water banking system banks conserved water for subsequent use in augmenting instream flows to meet environmental regulatory requirements. 61 Idaho's water banking system is comprised of the
Water Supply Bank, administered by the State, and five rental pools,
administered by local water districts. 69 Water deposited or rented from

60. Id.
61. Ariz. Dep't of Water Res., Third Management Plan Review Stakeholder Meeting
Summary (Feb. 3, 2006), available at http://www.azwater.gov/dwr/content/
Hot Topics/Municipal conservation program-TMP Review/files/Meeting Summary2-3-06.doc.
62.
PEGGY CLIFFORD ET AL., WASH. DEP'T OF ECOLOGY, PUBL'N No. 04-11-011,
ANALYSIS OF WATER BANKS IN THE WESTERN STATES ii (2004), available at,

http://www.ecy.wa.gov/pubs/0411011.pdf.
63. Id. at 26.
64. See id. at 3.
65. Id. at 40-41.
66. Id. at 42.
67. RICHARD Howirr, NANCY MOORE, & RODNEY T. SMITH, A RETROSPECTIVE ON
CALIFORNIA'S 1991 EMERGENCY DROUGHT WATER BANK 20 (1992).
68.
See CLIFFORD ETAL., supra note 62, at 61, 63, 66.

69.

Id. at 62.
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7
any of Idaho's water banks is not subject to water right forfeiture. 0
Although primarily used to facilitate voluntary transfers between agricultural uses, Idaho has adapted and expanded its water banking system to meet environmental objectives and Endangered Species Act
("ESA") requirements. The United States Bureau of Reclamation
("BOR") has participated in the water banking system for a number of
years, leasing water from the Water Supply Bank and rental pools for
the benefit of endangered fish species, primarily salmon and steelhead.7' Of note, special state legislation was required to allow federal

leasing of water. 72

IV. THE WATERSHED APPROACH TO INCENTIVIZE WATER
CONSERVATION
In addition to legislative reform and water banking programs,
smaller projects involving local players and state agencies have also
arisen. These projects have the ability to respond quickly and to tailor
their efforts to the needs of their particular watershed. Such watershed
efforts have successfully encouraged water conservation, despite the
disincentives inherent in appropriative law. Idaho's Upper Salmon
Basin Watershed Project and watershed efforts in Washington's Walla
Walla Basin are excellent examples of successful local water conservation initiatives.
The Upper Salmon Basin Watershed Project ("Watershed Project")
is Idaho's largest watershed project located off of federal lands.7 Financed by state agencies, the Lemhi and Custer water conservation
districts, and the Bonneville Power Administration, the Watershed Project is led by an advisory committee that represents many stakeholders,
including private, state, federal, tribal, and other local interests.74 One
of the Watershed Project's primary objectives is to encourage and assist
the surrounding irrigators to implement more efficient irrigation systems. 7" These conservation measures "allow[] more water to remain in
and rearing habitat, as well as
streams, providing more spawning
76
eliminating passage barriers."

The Walla Walla Basin provides another example of a local watershed conservation initiative. The year 2001 marked two significant
70. Id. at 64.
71. 1& at 62.
72. See IDAHO CODEANN. § 42-1763B (2006).
73. Nw. Power & Conservation Council, Fish & Wildlife Success Stories - Upper
Salmon River Basin Watershed Restoration, http://www.nwcouncil.org/fw/stories/
uppersalmon.htm (last visited March 26, 2007).
74. Id.
75. Upper Salmon Basin Watershed Project, Projects, http://www.modelwatershed.
org/ Proijects2.html (last visited March 26, 2007).
76. Id.
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water supply events: water under a BOR contract for delivery for irrigation use was cut off in favor of meeting ESA requirements during a
drought year;77 and Walla Walla Basin stakeholders took drastic steps to
ensure that nothing of that sort happened to them.8 As a result, the
Walla Walla River flowed continuously for the first time in over 100
years. 9 Voluntary efforts by the local agricultural community received
funding assistance from the Walla Walla Basin Watershed Council.80
Water conservation measures, including replacing dirt diversion canals
with piping, were implemented to provide the instream flows."' The
success of the watershed effort was evident in that the annual bull trout
and steelhead salmon rescues are no longer necessary-the fish could
navigate the river without the assistance of bucket or truck.2
V. LEGAL AND POLICY ISSUES
In evaluating conservation measures on a case-by-case basis, one
must realize that unless consumptive use is reduced, "conservation has
limited impacts to overall water supply ...

Further, as previously

mentioned, conservation measures may reduce return flows and aquifer recharge, injuring third parties. 4 Additionally, state public interest
criterion and federal laws such as the ESA may limit the implementation of conservation measures.5
A. THIRD PARrY IMPACTS
Preventing water conservation measures from injuring third parties
can be difficult. Leveling agricultural fields, lining irrigation ditches,
and installing ultra-low flush toilets may reduce the amount of water
diverted from a river, but may not necessarily result in actual net benefits. "Many of the wetlands and wildlife habitat areas . . .have devel-

oped due to the use of irrigation water.
,, 6 As a result, "the impacts
of conservation, at least from agricultural uses, need to be carefully

77. Rebecca Clarren, No Refuge in the Klamath Basin, HIGH COUNTRY NEWs, Aug. 13,
2001, availableat http://www.hcn.org/servlets/hcnArticle?article id=10647.
78. Matthew Preusch, Walla Walla Basin Sidesteps a Water War, HIGH COUNTRY NEWS,
Aug. 19, 2002, available at http://www.hcn.org/servlets/hcn.PrintableArticle?article id
=11356.
79. Id.
80. Basin ESA Accord, WALLA WALLA BASIN WATERSHED COUNCIL NEWSLETTER, Aug.
2006, at 1, available at http://wwbwc.org/media%20&%20maps/newsletter/WWBWCnewsletter-2006-08.pdf.
81.
Preusch, supra note 78.
82.
See id.
83. WATER IN THE WEST TODAY, supra note 1, at 33.
84. See WATER TRANSFER GUIDE, supra note 9, at 6-4.
85.
Nichols & Kenney, supra note 42, at 430-31.
86. WATER IN THE WEST TODAY, supra note 1, at 34.
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examined." 87 For example, agricultural conservation measures implemented in the area overlying the Eastern Snake Plain Aquifer reduced
the aquifer's recharge rate." The aquifer is hydraulically connected to
the Thousand Springs area of the Snake River.88 As a result, discharges
into Thousand Springs have also declined, negatively impacting trout
farms with senior surface water rights. 9°
B. "PUBLIC INTEREST" REVIEW
The history of the Salton Sea in California illustrates other issues
that may arise from water conservation-namely, the potential for conflict with the public interest. Irrigation diversion losses and return flow
runoff from water delivered by the Imperial Irrigation District ("ID")
both created and maintain the Salton Sea.9' In 1998, IID entered a
water conservation and transfer agreement with the San Diego County
Water Authority. 92 IID was persuaded by the California State Water
Resources Control Board ("SWRCB") to conserve water for transfer by
improving the water delivery system, promoting irrigation efficiency,
and encouraging land fallowing. 93 Imperial County challenged the
agreement. 94 In its final order, SWRCB noted that the transfer was subject to public interest review because of the potential impacts to the
fish and wildlife and the surrounding economy. 95 SWRCB approved
the transfer after weighing the public and private costs and benefits, as
well as California's interstate obligations under the Colorado River
Compact. 6 However, SWRCB tasked the applicant with proposing to
California's DWR a plan to save the Salton Sea. 7

87.

Id.

88.

W. STATES WATER COUNCIL, ADMINISTRATION UPDATE/WATER RESOURCES, SPECIAL
REPORT No. 1517 (2003).

89. Id.
90. Id.
91. Imperial Irrigation Dist., Salton Sea, http://www.iid.com/Water_Index.
php?pid=600 (last visited Mar. 26, 2007).
92. In re Imperial Irrigation Dist., Rev. Order No. WRO 2002-0013 (Cal. Water Res.
Control Bd.Oct. 28, 2002), availableat, http://www.waterrights.ca.gov/hearings/Water
RightOrders/WRO2002-13Revised.pdf; see also Aaron Ralph, Drain the Water and Pull the
Plug on the Economy of One Community So that Another Community Can Brim Over with Economic Development: Is It Any of the State Water Resource Control Board's Business?, 34
MCGEORGE L. REv. 903,915 (2003).
93. In re Imperial Irrigation Dist., Rev. Order No. WRO 2002-0013, at 23.
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95.
96.
97.

Id. at 56.
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at 84.
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Issue 2

PROMOTING CONSER VA TION B Y LA W

C. ENDANGERED SPECIES ACT

Adding to potential state law complications are federal laws such as
the ESA. 8 Water conservation measures may implicate the ESA in two
different ways. First, as in the Lemhi and Walla Walla Basins, compliance with the ESA may be the driving incentive to conserve water. Alternatively, the ESA may inhibit water conservation measures if the
measures reduce return flows and thereby take critical habitat. 99 For
example, lID implemented conservation measures that have reduced
farm runoff and increased the salinity of the Salton Sea, making the
water body less habitable for endangered species. °°
VI. CONCLUSION
In conclusion, given the increasing pressure on the western appropriative system, conservation will continue to be an important management option for the states in their effort to provide sustainable water supplies for the future. To this end, some western states have removed the traditional disincentive for agricultural water conservation,
in addition to encouraging municipal water use efficiency. Additionally, water banking programs and watershed groups have encouraged
water conservation efforts. However, conservation is not an end unto
itself. Rather, it is important that each project be evaluated individually to ensure it actually results in net benefits. Where such net benefits exist, water conservation measures should be seen as a top priority
in meeting the increasing demands for this vital resource.

98. 16 U.S.C. §§ 1531-1544 (2006).
99. Cal. Dep't of Water Res., Salton Sea Ecosystem Restoration Program,
http://www.saltonsea.water.ca.gov/ (last visited Mar. 26, 2007); see also Imperial Irrigation Dist., Salton Sea, http://www.iid.com/WaterIndex.php?pid=600 (last visited Mar.
26, 2007).
100. In re Imperial Irrigation Dist., Rev. Order No. WRO 2002-0013, at 2, 20 (noting
that IID's conservation project "has the potential to 'take' certain threatened and endangered species.

